Court Process
As a tenant you have rights and responsibilities under the Residential Tenancies Act 1987 (the Act). This fact sheet explains
the law in Western Australia about going to court and incorporates the changes made to the Act, which came into effect on
1 July 2013. Please note that while changes were made to the Act effective 1 July 2013, some of the old laws may still apply
to you. If, for example, you entered into a lease prior to 1 July 2013, the old laws may still be valid. Accordingly we strongly
encourage you to get appropriate legal/tenancy advice from your local tenancy service concerning the application of the
new laws.

In the Residential Tenancies Act the
landlord is referred to as the lessor.

The minor case jurisdiction in the Magistrates Court is less
formal than other courts, but it is still normal to feel nervous
about the court process, especially if you have not attended court before.

Make sure you arrive on time, or early if possible, and let the court staff know that you are there (either
at the reception or with the court orderly).
Be prepared to be at court for a while – although you may be listed early in the morning, your matter
may not be called until the afternoon. This will depend on the court and the amount of matters listed
for that day.
The hearings are held in private, meaning that it is usually only you, the lessor, your representatives (if
any) and the court staff present in the room. The hearings are not open to the public.

REPRESENTATION
In residential tenancy matters, parties usually present their own case.

-

A tenant may only be represented or assisted by an agent, if the agent is employed or engaged
by a non-profit association or similar body to act as an advocate for tenants in proceedings (a
tenant advocate working in a community legal centre); and
A lessor may only be represented by their property manager.

Solicitors may only represent a party in certain circumstances. Under the Residential Tenancies Act,
parties can only be represented by legal practitioners if any of the following apply:
- All the parties agree, and the court hearing the proceedings is satisfied that any party who is not
represented will not be unfairly disadvantaged;
- One of the parties is a legally qualified person;
- One of the parties is a body corporate and any other party elects to be so represented;
- The court is satisfied that one of the parties is unable to conduct the proceedings without
representation by a legal practitioner; or
- The proceedings are instituted or defended, or the conduct thereof has been assumed, by the
Commissioner.
A legal practitioner can represent a tenant against a body corporate (e.g.: Housing Authority or
Community Housing) but cannot usually represent in private matters unless one of the above applies.
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-

You have the right to dispute the lessor being represented by a legal practitioner if none of the above
apply.

DUTY ADVOCACY
At court, there may be a tenant advocate from the local community legal centre providing a duty
advocacy service. If so, the advocate may be able to provide you with initial advice and potentially assist
in negotiations (if they have time to do so). A duty advocate cannot represent you at your hearing.
Contact your local community legal centre to see if they offer this service at the local court.

THE FIRST HEARING – PRE-TRIAL CONFERENCE
The first hearing is typically a negotiation or mediation before a Registrar called a pre-trial conference
(this may be different in regional or remote courts). The Registrar will assist parties to reach an
agreement rather than proceeding to trial.
If the matter is listed before a Magistrate, the Magistrate can still refer it to a pre-trial conference
before proceeding to trial. The pre-trial conference is conducted on a without prejudice basis, meaning
that anything discussed in the conference, or any offers made, will have no impact on further hearings.
The Registrar can only make orders by consent (if both parties agree to it). Do not feel pressured into
agreeing to something you definitely do not agree with.
The Registrar will give both parties an opportunity to speak. The Registrar may also speak to both
parties separately, to see what each party may be willing to accept/offer to settle the matter rather
than proceeding to trial.
The Registrar may view your evidence to assist with the negotiations but cannot make a decision or give
any orders based on the evidence, unless both parties agree to it.
Before you attend court you should have an idea about what the best and worst outcomes are in your
circumstances. You will have to do some research before attending court to decide what this will be.
This will assist your negotiation and avoid you agreeing to something you do not want.

If you and the lessor cannot reach an agreement, the matter will be listed for trial before a Magistrate.
The hearing may be on the same day, or set down on another day depending on the court’s availability.
If the hearing is listed for a later date, you can continue to negotiate up to the hearing, however once
the trial is conducted and the Magistrate makes a decision, it is final and binding on all parties. This is
important to keep in mind because the Magistrate may make an order for you to pay more than you
would have been willing to accept during the negotiations.
The first hearing is also a good opportunity to request copies of any documents that you have not
received from the lessor yet (e.g.: Property condition report, rent ledger, quotes, invoices, photos of
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If parties reach an agreement then the Registrar can draft consent orders. The Registrar will read the
orders to you and make sure you understand them before asking you to sign them. This ends the matter
and there is no need to proceed to trial.

alleged damage). It is a good idea to seek consent orders for the lessor to provide these to you within a
certain time frame.

THE FINAL HEARING - TRIAL
If you cannot reach an agreement at the pre-trial conference then the matter will proceed to a trial
before a Magistrate.
At the trial, the Magistrate will listen to you, the lessor and either of your representatives. They will
view any documents (letters, emails, invoices, quotes), photos or other evidence, and will ask both
parties questions.
There is no more ability to negotiate at this stage – the Magistrate takes into account all of the evidence
and makes a determination based on the law and the evidence provided. This decision is usually made
on the same date and then the Magistrate will also make orders (directing parties to do something).

Conduct of the hearing and presentation of evidence
Both you and the lessor will be given the opportunity to present your case. As you have limited time, it
is best to prepare a statement of what you want to say and have it ready in front of you. Highlight the
most important parts and have any relevant documents easy to access (see section above on “Preparing
for Court”).
Oral evidence is typically given on the stand, under oath or affirmation –you and your witnesses are
required to tell the truth and it is an offence to mislead the court.
The person who has lodged the application (the applicant) presents their case first. The applicant
provides their oral evidence, any documents in support of their case and calls their witnesses. The
respondent will be given the opportunity to cross-examine (question) the applicant and their witnesses.
The respondent then has the opportunity to provide their evidence in response to the applicant’s case,
provide their documents and call their witnesses. The applicant has the opportunity to cross-examine
(question) the respondent and their witnesses.
The Magistrate can also question parties and their witnesses on their evidence or clarify any points if
necessary.

THE OUTCOME
After hearing both parties, the Magistrate may stand the matter down and take some time to consider
the evidence and the law before making a decision.
The Magistrate will then give their decision and provide orders – these are directions on what both parties
are required to do. If you do not understand the decision or the orders, you can ask the Magistrate to
explain it to you again. You will be sent a written copy of the order after the hearing.
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Do not interrupt the other party or the Magistrate while they are talking. If you do not agree with what
is being said, take a note of this and clarify it later or when you are given the opportunity to speak or
question the other party/witness.

Examples of orders that the Magistrate may make include:
• Ending a tenancy agreement – orders will usually include a date when the tenant is required to
vacate the premises;
• How bond money will be divided and paid out;
• Stopping an action that is a breach of the tenancy agreement (e.g.: tenant not to cause or
permit a nuisance);
• Requiring an action in performance of the tenancy agreement (e.g.: for the lessor to conduct
maintenance) ;
• Payment of compensation due to breach of agreement for loss or injury (other than personal
injury), caused by the breach (e.g.: rent reduction or compensation due to intentional or
negligent damage);
• Payment of rent into the court until the lessor carries out the Magistrate’s order to remedy a
breach or for compensation; and
• That the application is dismissed (e.g.: if the lessor has applied for termination, the Magistrate
can order that their application is dismissed if the application is unsuccessful).

REVIEW OF A DECISION (APPEALING A DECISION)
There are limited opportunities to appeal a minor case decision from the Magistrates Court, which is why
it is important to attend court when required. It is important to obtain legal advice based on your
individual circumstances before applying for a review of a decision.
If you miss a court hearing and an order has been made in your absence, you may be able to lodge an
application to vary or set aside the order. This application needs to be made within 14 days of the decision
being made.
There are no appeals against the decision of the Magistrate, except on the grounds that the court did
not have jurisdiction to hear the case or natural justice was denied (for example, you can show you
weren’t given any opportunity to state your case). The appeal must be made to the Supreme Court of
Western Australia.
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If you are considering seeking a review of a decision, contact Tenancy WA on 9221 0088 or your local
community legal centre as soon as possible for advice.

FURTHER HELP – TENANTS’ ADVICE AND ADVOCACY

Tenancy WA provides state wide telephone advice services and referrals.
Metro: (08) 9221 0088 • Country: 1800 621 888 (free call) • www.tenancywa.org.au
Department of Commerce

1300 304 054

METROPOLITAN COMMUNITY LEGAL
CENTRES
Fremantle CLC (Western Suburbs)
9432 9790 www.fremantle.wa.gov.au
Gosnells CLC (South Eastern Suburbs)
9398 1455 www.gosclc.com.au
MIDLAS (Eastern Suburbs)
9250 2123 www.midlas.org.au
Northern Suburbs CLC (Northern Suburbs)
9440 1663 www.nsclc.org.au
SCALES (South Western Suburbs)
9550 0400 www.law.murdoch.edu.au/scales
Sussex Street CLS (South Central Suburbs)
6253 9500 www.sscls.asn.au
Welfare Rights & Advocacy Service
(North Central Suburbs)
9328 1751 www.wraswa.org.au

REGIONAL COMMUNITY LEGAL CENTRES
Albany CLC (Great Southern)
9842 8566 www.albanyclc.com.au
AccordWest (South West)
9729 9000 www.accordwest.com.au
Geraldton Resource Centre
(Mid-West/Gascoyne)
9938 0600 www.grc.asn.au
Goldfields CLC (Goldfields)
9021 1888 www.gclc.com.au
Kimberley CLS (Kimberley)
9169 3100
Peel CLS (Peel)
9581 4511 www.peelcls.com.au
Pilbara CLC (Pilbara)
Karratha - 9185 5899
Newman - 9175 0148
Roebourne - 9182 1169
South Hedland - 9140 1613
www.pcls.net.au
Wheatbelt CLC (Wheatbelt)
9622 5200 www.wheatbeltclc.com.au

Disclaimer: This fact sheet is intended as general information only and should not be relied on as a substitute for legal advice.
You may wish to seek advice from a tenant advocate or lawyer about your particular circumstances. Tenancy WA does not accept
responsibility for any consequences, including damage or loss, arising from your use of, or reliance on, the information contained
in this publication. Tenancy WA does not accept responsibility for the accuracy of any information obtained from third party
website links. © Tenancy WA
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